the link between regulation and the production of regulatory results, and they need to have identified the desired regulatory results before framing the regulation. This requires a reversal from the decision to legislate as a reaction to political pressure, which ignores the regulatory framework; and it requires the introduction of social policy study to understand how the results can be produced (namely what the roots of the problem are and what policy options can address it). In the example above, an efficacious regulatory mechanism to address the ban of illegal abortions for the protection of women's health, or for the safeguarding of the budget of the national health service could be the provision of contraception and the availability of legal abortions. Similarly, the efficacious response to cultural, ethical or religious objections is an information campaign, probably combined with easy access to alternatives. Finally, an efficacious response to the aspiration of growth of the population could be the introduction of financial benefits for large families. The example proves that the real policy aim of the legislation directly affects its regulatory efficacy. the capacity of the legislative text to contribute to regulatory efficacy. This makes it intrinsically linked, and dependent upon, efficacy. Effectiveness measures the possible success of the expression of regulation in a legislative text. But the success of expression is only relevant if there is success in the content of the regulation. A wonderfully drafted law cannot possibly contribute to the production of the desired regulatory results, if the choice of regulatory mechanism is haphazard and consequently doomed to miss its target from the word go. For example, reducing the number of illegal abortions cannot be achieved if legal abortions or contraception are not a possible option for women; increasing the penalty for illegal abortions, even at nauseating criminal heights, will not work, irrespective of how well one drafts the relevant criminal provision.
Effectiveness has a further attribute of complexity. It is intrinsically linked to the environment to which the text is placed. Effectiveness reflects the extent to which the legislation manages to introduce adequate mechanisms capable of producing the desired regulatory results, at the specific jurisdictions and the specific time. Cultural, social, religious, legislative eccentricities of the jurisdiction affect effectiveness heavily. For example, the use of "shall" in UK legislation is ambiguous: it may mean a promise for the future ("will") or a very strong "must". In contrast, in most of Africa "shall" is a necessary legislative expression, as it has come to represent an undisputed legislative command. In that sense, effectiveness is individualised.
It is also fluid. Expressions that were acceptable in the past, are no longer so. Modern legislation maintaining the now unacceptable term "bastard children" in the UK would probably remain ineffective, as societal repulsion to the term would detach users from its detailed reading, consequent understanding, and subsequent implementation. Yet it was used rather frequently in old family law and succession Acts.
Despite its fluidity and relativity, effectiveness is a solid criterion of legislative quality.
It applies to all types of legislative instruments. If the purpose of legislation is to serve as a symbol, then effectiveness becomes the measure of achieved inspiration of the users of the symbol legislation. If legislation is to be used as a ritual, effectiveness takes the robe of persuasion of the users who bow down to its appropriate rituality. If legislation is functional, effectiveness measures the extent of the production of the desired regulatory results.
Effectiveness is nurtured by clarity, precision, and unambiguity. Clarity is the quality of being clear and easily perceived or understood. Precision is the exactness of expression or detail. Unambiguity is certain or exact meaning: semantic unambiguity requires a single meaning for each word used, whereas syntactic unambiguity requires clear sentence structure and correct placement of phrases or clauses. In turn, clarity is served by plain language. Plain language in its meta-modern guise of easified language requires the pitching of legislative communication to the level of linguistic and legal awareness of the audience of the specific legislative text. Similarly, precision and unambiguity are served by gender neutral language, namely the use of non-gender specific legislative expression where gender is not relevant.
There are two misconceptions that may arise from the definition and conceptual analysis of effectiveness. The first is that, since effectiveness is nurtured by linguistic choices, it only refers to words and syntax: legislative expression may be crucial in the manner in which concepts are communicated to the legislative audience but it is not exclusive to the task. The dependency of effectiveness to regulatory efficacy extends the field of effectiveness much wider: the soundness of regulatory goals; the appropriateness of regulatory choices; the suitability of legislation as a tool for the achievement of the policy goals; the accurate identification of the legislative audience; the clarity of an easified structure of the legislative text; and of course the clarity, precision and unambiguity of linguistic expression of the resulting easified legislative text. Such a wide concept requires an equally wide concept of scrutiny.
The question here is whether this wide, fluid and relative concept of effectiveness can become more concrete, thus delimiting the elements of its scrutiny to concrete factors.
C. Effectiveness in the framework of phronetic legislative drafting
In order to answer this question, effectiveness must be viewed within the framework in which it functions. If legislation itself is a rigid product, then its evaluation can also be rigid:
effectiveness as a measure of legislative quality can then also present as rigid. If, however, legislation itself is fluid and relative, so is its qualitative criterion, effectiveness.
The nature of legislation as a process and a product is phronetic. Phronesis 5 is the praxis of subjective decision making on factual circumstances or the practical wisdom of the subjective classification of factual circumstances to principles and wisdom as episthmh. 6 Phronesis is practical reasoning, practical wisdom, moral discernment, moral insight, and produce. 7 Phronesis is "the art of judgement". 8 According to Voegelin, phronesis differs from the dianoetic virtues of episteme-science that draws conclusions from principles; from nousintellect, which recognizes first principles; and from sophia-wisdom, which, as a combination of science and intellect, refers to things divine. 9 Phronetic law is concerned with reflection about values and interests with reference to praxis based on practical value-rationality. 10 Law as phronesis encourages continued uniform application, and thus supports certainty and the rule of law in the civil law tradition. 11 Phronesis supports probabilistic reasoning, as opposed to deductive reasoning, which can be defined as the selection of solutions made on the basis of informed yet subjective application of principles on set circumstances. 12 Phronesis is "practical wisdom that responds to nuance and a sense of the concrete, outstripping abstract or general theories of what is right. In this way, practical wisdom relies on a kind of immediate insight, rather than more formal inferential processes". 13 Phronesis provides the means to achieve the purpose.
14 Legislation is phronetic. It is a liberal discipline where theoretical principles guide the drafter to conscious decisions made in a series of subjective empirical and concrete choices.
And, as it is phronetic, law is context dependent, in the sense that it can only inform on what linguistic and stylistic drafting choices, as it extends to the whole regulatory cycle of which legislation is a part. And it invites inter-disciplinarity in its conceptualisation and conduct: it invites the contribution of policy officers, who can assess the extent of achievement of regulatory goals; finance officers who can measure cost efficiency; lawyers who can assess the effects of the legislation to the legal system as a whole; and drafters who can use all the above data, and assess the effectiveness of the text.
Mousmouti's effectiveness test proposes focus on objectives, content, context, and identify the continuing mischief. The mischief can be a result of a legal or drafting error. If the legal system corrected itself in response to the legislation, the lawyers must identify how this occurred and how to prevent it from happening. For example, if weapons were banned but knives were not, then the concept of the substantive law needs to be extended to knives also. If the benefit was introduced but it competes with another benefit somewhere else in the social welfare system that is preferred by the users, then the conflict between the two benefits needs resolving. If all of the above check out fine, then, and only then, is editing of the text attempted.
Although this reads as a logical sequence of scrutiny tests, in practice, legislative scrutiny is still restricted to the editing of the words of the texts, both at the pre and the postlegislative scrutiny exercises. Removing the exclusive correlation of editing to scrutiny of legislation can be the greatest innovation in the assessment of legislation, especially at the prelegislative stage. This often calcified ethos, highly frequent in Ministries in the Commonwealth, reduces scrutiny to an English language check and deprives the jurisdiction from the opportunity to reconnect the links of the chain that is the drafting process as part of the legislative process as part of the policy process.
Effectiveness is not about words, and neither is drafting and scrutinising legislation. At a pre-legislative scrutiny exercise, effectiveness demands answers to the following tests, all contributing to an answer to the question whether the legislative text is capable of producing the desired regulatory results: The aim of this paper was to introduce an enlightened approach to legislative scrutiny, with effectiveness at the epicentre of the exercise. Effectiveness is now prevalent as the conceptual criterion for legislative quality. However, it has only been applied to the drafting rather than the scrutiny of legislation.
One of the main reasons behind this is the perception that effectiveness is somehow theoretical, abstract and therefore application-unfriendly. This cannot be further from the truth.
Effectiveness encompasses both a theoretical and a practical aspect, and can therefore easily apply to theoretical and practical legislative dilemmas.
What is fair to state, however, is that effectiveness is fluid and relative, mainly because it inevitably draws its conceptual referents from the individualised elements of the legislation to which it refers, but also from the characteristics of the political, cultural, religious and legislative environments within which it operates. This fluidity and relativity is far from a negative attribute of effectiveness. It is both justified and positive. It is justified because it derives from the nature of legislation as phronetic. And it is positive because it allows effectiveness to take a particular guise by reference to the particular legislative text to which it is attached. And this is exactly how it becomes concrete enough to serve in legislative scrutiny.
Individualised as it must be, however, effectiveness carries essential and universal conceptual referents. These were identified in the 6-element effectiveness test forming the content of enlightened pre-and post-legislative scrutiny exercises. These refer to the viewing of legislation as a tool for regulation, and the consequent linkage of legislative to policy scrutiny. Effectiveness is defined as the capacity of the text to contribute to the attainment of the desired regulatory results. Legislation cannot be scrutinised in a vacuum. The desired regulatory results need to become known so that any legislative effect is juxtaposed to them.
The legal environment pre and post the new legislative text must also be juxtaposed to demonstrate the effect of legislation to the legal status quo. And, of course, drafting choices must be revisited to assess if and how a contribution to policy and law has indeed been made.
A positive assessment signifies an effective law, which can be kept in the statute book for an additional period of time (remember, effectiveness is time fluid too so regular assessments are necessary, notwithstanding the successful completion of the previous scrutiny exercise). A partially positive assessment invites for further research in the roots of the partial ineffectiveness, and further agreement, based on empirical data, on the way forward. Possible choices are maintenance of the text to allow it time to produce results, fine-tuning of the text
